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PERRY HOMES, JOINT VENTURE
~ APPELLANT
V. AZIZ ALWATTARI AND HATER
ALWATTARI APPRLLEES
. NO, 2-98-106.CV
Court of Appeals of Texas, Form Worth.
[Daliverad Novembcr 2 2000]

FROM THE 96 TH DISTRICT COURT OF
TARRANT COUNTY

- OPINION
TERRIE LIVINGSTON JUSTICE

In this case we must decide orice. ‘again whether the |

- limitations on damages and defenses to Hability
 provided to conrractors in the Residential .
Consrruction Liability Act [FN1] (RCLA) npply wWa

homeowner's suit against 2 contractor for damages

caused by 2 construction defect, when the conmactor
fails 1o make a reasonable wriien offer of =

settlement. W hold that the Jimitations on damages

and defmu t0 liability do pot apply In such 2
sitwarion. We further hold that appelless’ Decepiive
Trade Practices Act [FNZ] (DTPA) claim i not -
Preempted by the RCLA wnder the facts of this cage,
- We modify the wial court's judgment to delete the
award to appelless for costs of repairs onder the

DTPA. We affirm the rr.-mamﬂer of the Judgmnn: as

mogified.

FN1. Tex. Prop.Code Ann. § piv.nm-.ocn
(Vl:rnou 2000). :
FN2. Tex. Bus, & Coni.Code Amn.  § § 17.41-.63
(Vernon 1987 & Supp.2000).

I. BACKGROUND FACTS

Appelless Aziz and Hajer Alwattari hought 2 new
bome in Arlingtan, Texas, constructed by appellant
Perry Homes. The Alwanatis signed an sarnest .
maney gonTact in December 1991 to huy the hoass
for $199,500, Prior to closing in January 1992, the
Alwattaris received a warranty from Homs Owners
Warranty Corporation. In [ate 1992, the Alwattaris
* nariced bairline cracks in the walls and expansion
joints of the house and contacted Perry Homes,

Perry Homes sant David Redd to inspect the
propetty and ke elevation measwremsnts, Redd
reported to Perry Homes that thers had been some
shifting in the foundation.,

In 1994, the Alwartasis were replacing the damaped
flooring in their kitchen, when they poticed a crack

- n the foundation. Upon further inspection, Redd

found additional settlement under the formdarion.

On August 31, 1994, Mr. Alwattari senra lener o
Perry Homes' warranty departmenr and asked what
remedial actions should be taken. Parry Homes sent
Bill Ford to the house 1o investigate the Alwattaris’
concernd, Based on Ford's ﬁndm,g; Perry Homes
began performing cosmetic repairs to the house,

" which were needed due to the ghifting of the

foundation, and informad the Alwattaris that the
“process will taks 2—3 months.” The Alwattaris
continued to discover cracks in thutr walls and

- kitchen floor.

On D:cemb:r‘7, 1995, the Alwattaris, through their,
lawyer, yent 8 lemer to Perry Homes demanding that
Parry Homes pay for an eagineering report, the cost
of any nscessary repairs, temporary housing for the
Alwattaris during the repairs, the reduetion in tha
houge's market value, and the Alwartaris’ attorneys'
fees. Less than a week later, the Alwamaris sued
Perry Hames for breach of coatract, viclations of
the DTPA, neglipencs; and gross negligenes. On
Tanuary 10, 1996, Perry Homes had 2 strucharal
engineer inspect the Alwattaris' houge, Based on

 the efigin®er's findings, Perry Homes rosponded ©

the Alwartaris’ demand letter on Jannary 23 with the

following written offer of serdement:

Foundation Complaint, With regard to the
foundation movement, twenty (20) piets will be
installed starting ax the porthwest corner of the
house continuing along the #ast side of the house
and two-thirds (2/3) of the way along the south
side of the house. The concrete piers will be
twelve (12) inches in diameter with a twepty-four
(24) inch undarceam. The concrete piers will be
installed 10 approximately ten (10) feet below the
sutface. The total cost for piering approximately
will be $7,000.00. At the time the pjers are
installed, amy haitline ¢rack in the foundaton one
thirty-second (1/32) of an inch in width or larger
will be filled in with epoxy,

Perty Homes will pay sixty percent (§0%), i.¢.
§4,200.00, of the total cost of installing the plers
by way of a joine check payable o the Alwararis
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and r.hc' independexit contractor hired to perfnrm
the installation. The Alwattaris will pay the other
forty percent (40%), i.e, $2,800.00, of the total
cose of installing the piers. The Alwmam will
submit & proper claim reparding the fonpdation
repaic 1o Home Owners Warranty Corporation
("HOW") in accordapee with the twrms of their

Home Owners Waranty Program. Perry Homes

will recelve a copy of all documents sent to and
received from HOW regarding the Alwamari's
claim. If the claim is accepred, Perry Holmes will

not bs required to reimburse the Alwattaris for the -
$2,800.00 paid by them towards insrallatdon of the -

piers. Itis Perry Homes' ... understanding thar

HOW is paying farty percent (40%) on all

.. accepted claims, Therefors, the caverage

provided by HOW will cover the additional
$2,800.00 required to install the plers. If,
howsaver, the claim is rejected, Perry Homes will
- reimburse tlm Alwarnatis for their $2,800.00
contribution.

. Cesmetic Complaints, Three (3) manths after lhe
piers have been mstalled, Perry Homes oran
independent prafessional engincer will reinspect
the house and will, within ope (1) month of the
reinspection, repair all cosmebc #tems related to

- any foundation movement or the fﬁundauon r:pan'

Process.
Afttorneys' Fees. Begause suit was filed before
Perry Homes was sent a formal demand [eteer,
Ferry Homes is unwilling to pay the $1,500,00
demanded by you. In order o reaolve this matter,

. Perry Homey will pay the Alwawans $730.00 for
sttorpeys’ famg,

© After receiving this offer, the Alwattaris bngun
settlement pegotiations with Perry Homes.
Sometime later, they hired their own enginser, Gary
" McHale, to inspect the house. McHale deermined
that the Alwattaris' foundation was not pecforming
adequately. A year later, McHale returned and
. determined that the foundation remained ynchanged
nd had not settled any further,

In May 1997, the Alwanaris demanded thar Perry
Homes repair the foundarion withenr requiring the
Alwararis 1o execute a zelsase of their clajms,
Perry Homss then hired a foundation repair
company to make approximately $10,000 worth of
Tepairs, Perry Homes paid for the entire cost of the

tapairs. By the following month, Perry Homes had

R completed all of the repairs te Alwattaris d:manded
1 accordance With McHale's report.

On July 21, 1997, McHale sent & lefter 1o the

Alwettaris stating that the structira] repairs had been
‘vompleted and that “the foundation repairs appear
“have been properly mmpleted Perry Homes -

began making further cosmetic repairs in September

1997 and had substaptially completed them at the

time of trial in Deesyyber 1997, I, THE TRIAL
COURT'S CHARGE

At rial, the partiss stipulated that the foundation

- problem was 2 "condtruetion defecr,” as defined by

the RCLA., [FN3] The tial cowrt granted Pery

- Homes a directed verdict on the Alwattaris’ gross |

negligence claim and on their clajm under the DTPA
that Perry Homes took advantage of the Alwattaris’
lack of experience and imowledge to a grossly unfair

.‘dl'.grr.n The Alwanaris do not challenge the

directed verdict.

F3, The RCLA defines a "construcion defes™ a5
8 mutter concerning the design, constucrion, er
repdir of 2 new resldsnce, of an alteration of or
addition 10 an existing residence, or of an
appurtenzneg io 4 residence, on which a person hay
a complainr against a contractar, The term
"consiriction defect™ may includs any physica!
damage ro the residence, any appurtenance, or the
rex] property on which the residence and
appurtemmer ar= affixed proximarely caused by a
unstruction defect. ‘
Tex. Prop.Code Ann. § 27.001(2) (se2 infra note

).

In the court's charge, Special Question 1 asked,
Did Perry Homes make a reasonable written offer
of settlement to the Plaintiffx within focty-five (45)
days of ite receipt of the December 7, 1995,
written aorice from [the Alwattaris]?

Answer "Yes" or "No.*

The jury was then instructed over Perry Homes'
objection not to answer Special Questions 3 and 4,
which contained the elements of damage for
recovery under the RCLA, if they angwered Special
Question 1 "pe.” Thus, the jury was charged thar if
they found that Perry Homes did not make a
reasonable settlement offer, they were not atlowed
to enawer any damage questions relating to the
Alwanaris' RCLA clajim. Instead, the jury was
instructed to answer the special questions oo the
Alwararis' other claims, ‘

S ‘
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IIT. THE VERDICT AND ]UDGN[BNT

The jucy found that Perry Homes did not ake 8
* reasenable written offer of settlement and,
therefore, did not answer tha special questions
related to the damage elements for the Alwattoris’
RCLA claim. Jn answering the special guestions on
the Alwattaris® other submitted claims, however, the
jury found that Perry Homes was nieglipent and that
it had violated the DTPA by acting unconseionably,
by breaching the warranty of good workmanship,
o andbyﬁﬂgammnuchcnndumhmgl The
>{/ jury awarded the Alwattaris $1,557.39 in actusl -
. expenses, $10,000 for the diminution in fair market

"/ value of their home in its repatted condition, $5,000

for Perry Homes' knowing conduct, and $35,000 in

sttorneys’ fees, Based on the Alwanaris' slsetion to -

. Tecover om the DYPA findings, the trial court

= doubled the first $1,000 of actwal damages based on
the jury's knowing conduct finding and rendered
Judgmmt awarding the Alwattaris total damages in
the amount of 513.557 39 and $35,000 in attorneys’
feas.

Perry Homes asserts that r.h: Alwartaris are
precluded from recovery under the DTPA because
the preemptive provision of the RCLA appliss to
their coristruction defect claim., Specifically, Perry
Homes contends that i1 made a reasonable written

;  setflemens offer as a matter of law and that the

| Alwattaris should vake nothing on their RCLA ¢laim

} becanse the Alwatiaris unreasonably rejected its

¢ offer and presented no evidence to support recovery
of the reasonable cost of repairs neeessery to cure
the defect, Perry Homes amacks other parts of the
judgment and jury verdict, mcluding multiple issnes
asserting that the rrial court's judgment should be
reversed becanse the jury’'s DTPA ﬁndmgs are 1ot
supported by the mdcnc:

- Relying on our decision in O'Donnell v. Roger
Bullivant of Texas, Ioc., 940 §,W.2d 411
- (Tex.App.—Fort Worth 1997, writ denied) (op. on
r=h'g), Tour amiei curias [FN4] argue chat the
~ RCLA applies to the Alwattaris’ claims, even if
Perry Homes did not make a rezsonable written
settlement offer, and thar the effeet of Perry Homes'
failure to make a reasonable offer is that the
.. limitation on the of dsmages provided for in
"\ Lot guhsection 27.004(7) dBes not apply. 1d. at 421.
~ Ammici argue, however, that under the cuntro]lmg

.
Copr. © West 2000 No Claim w Orig. U.S. Govt. Works
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precedent of O'Domnell, the limitations on | ’N*

of damages provided for in subsection 27.004(h

apply ro the Alwararis’ claims. Id,

FN4. The amici are Grenter Houston Builders

Assaciation, The Home Builders Asseclarion of

Grearter Daflas, The Greater Fort Worth Builders

Association, and Texas Association of Builders, A

fifth amicus, Centex Homes and Centex Renl

Estata Corporation, aléo filed a brief but did not . ?‘}J\

- #ddress the application of the RCLA. - 0 w
The Alwattaris also che O’Dmn:ll as mthoriry fir | N

'ﬁ:nppmmmpoﬁﬁmmmm:pxempme d~

provisions do not apply, because the Jury correctly
found that Parry Homes failed to make a reasonable

- wrinen senlement offer. They contend that the

Jury's DTPA verdict is supported by the evidence
and that the judgment of the trial eourt should be
affirmed. -

V. THE RCLA

The RCLA applies to "any action o recover
damages resulting from a construction defect, exeepr
a claim for personal mjury, survival, or wrongful
death or for damage to goods.” ‘Tex. Prop.Code
Ann. § 27.002(1). [FN5] In enacting the RCLA, the
lepislarure specifically provided that the RCLA
would prevail “[f]o the extent of conflict berween
this chapter and any other law, inchuding the
Decepve Trade Practices-Consumier Protection
Act,” Id, (emaphasis supplied). Thos, a claim that
exists solely by virtne of alleged construerion defects
falls exclusively witkin the RCLA. In re Kimball
Hill Homes Tex., Inc., 969 8.W.2d 523, 526
(Tex.App.~-Hounston [14 th Dist.] 1998, orig.

. procceding) (holding RCLA applied to allegations |

againgt home builder ased on misrepressotations
and false promises because there was no clajm
without the construction defect), A bomeowner,

|
1
. hawever, may bring other clatins that do not canflict !
i

with the remedial purpose of the RCLA, Bruce v.

Jim Walters Homes, Inc., 543 5.W.2d 121, 123-24

(Tex.App.—San Antonio 1997, writ denied) (holdmg :
RCLA does got preempt commeon law frand claims). |

FINS. Because the Alwattaris filed suir in
December 1995, the 1995 version of the RCLA
contrals. All references to the RCTLA, fo this
opindon tise the letiér designations of the 1995
version, not the current 1999 vergion. Act of May
24, 1993, 73 od Lag., R.5., ch. 797, 1993 Tex.
Gan. Laws 3166, 3166-69, arhended by Act of
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May 19, 1893, 74 th Leg., R.5., ¢b. 414, § 10,
1993 Tex. Gen, Laws 2988, 2996-97, amended by
Act of May B, 1999, 76 th Leg., RLS., ch. 189,
1599 Tex. Gen. Laws 663, 664-67 m:f current

'varsmn, 5EC SUpTA DO 1)

Under the RCLA, a hnmmwner who cmnplains of

1 construction defect must give the contracrer
writien notice of the claim. Tex, Prop.Code An. §
27.004(2). The contractor then has 45 days 1o maka
a wrinen offer to sertle the claim. Id.  § 27.004(h).
If a hemeowner saressonably rejects & contractor’s
written offer of settlement or refuges to permit the
tentracior a reasorable opportnity fo repair the
defect, the homeowner's toral recavery is limited to
the reazonable cout of the repairs that ace necsssary
to cure the construction defect, plus the amount of

. reasonable snd necessary anorneys' fees and costs

incurred before the offer was rejected or considered _

rejected. 1d. § 27.004(f). Otherwise, the RCLA
limits the homeownar s recovery to the fallowing
damages proximately | cauaed by the construction
defecr:

(1) the reasonable cost of repah's necessary to cure

" amy eonstrustion def:ct that the :untracwr failed 1o

curg; . .

{2} the reasonable e.xpe.nses of tempurary hausmg
reasonably necessary during the repair peciod; -

(3) the reduction in market valua. if any, to the
extant the redunuun is due to & strucrural faflure;
and

(4) reasonable and necedsary attorney’s foes,

Id. § 27.004(h). Under subsection 27.004(i),
however, the 1atal damages that 2 homeowner may
recover against a contractor may not exceed the
purchase price of the residence, Id. § 27.004(i).

The limitations on damages and defenses to liabllity
provided for in section 27.004 do neot apply if the
contraceor fails o make a reasopable written
settlement offer ar otherwise cure the defect in the
manaer prescribed by the RCLA. Specifically,
subsection 27.004(g} provides:

If a contractor fails to make a re=asonable offer

" upder this section, ‘or fails to make a reasonable
attemnpt te complete the renairs specified in an
accepted offer made under this section, of fails to
complate, in a good and workmanlike manner, the
repairs specified in an accepted offer made under
this section, the limitatons on damages and
defenses to liability pmwdcd for in this section
shall not apply.

Id. § 27.004(g) (emaphases supplied).

. VI, PERRY HOMES' SETTLEMENT OFFER

~ We first address Perry Homes' contentlon that it -

made a reasoneble wotten offer of gertlement to the
Alwattarid as 4 matter of law within 45 days after
receiving the December 7, 1995 written notice of
the Alwattaris’ complaints. As nored above, if Perry
Homes made a reasonable seriement offer as a
matter of law, it jx entitled 1o the benefit of the

- liruitations on damages and defenses to Hahbility

provided for in section 27.004.

A "manzr-ofdaw” point is nsed when there is an

adverse finding on an issus that the appellant had the
burden of proving and the izene iz conclusively
established by the evidepce, Sterner v. Marathon
Qil Co., 767 8.W .2d 686, 650 (Tex.1989); Fenwal,
Inc, v. Mencio Sec,, Inc., 686 5.W,2d 660, 665 n.1
(Tex.App.--San Antonio 1983, writref'd n.r.e.):
W. Wendell Hall, Standarids of Review in Texas, 29
ST. MARY'S L], 351, 481-82 (1998). In
reviewing a matter-of-law point, ws first examine

. the record for cvidence that supports the adverse

finding while ignoring all evidence Io the contrary.
Victoria Bank & Trust Co. v. Brady, 811 5.W.2d

© 831, 940 (Tex.1991). If no evidence supports the

adverse fmding, we then examine the entire record
to deterittine whether the evidence conclusively
establishes all vital faets in support of the
proposition a3 & matier of law. Id, If the issue is
established conclusively by the evidence, the point
must be sustained. Meyerlapd Ciry. Improvemeas
Ass'n v. Temple, 700 5.W.2d 263, 267 (Tex. App.—
Houston [1 st Dist.] 1985, writ ref'd n.r.e.).

The evidence shows that the Alwattaris purchased
their house in 1952, Less than ope year later, the

. house began to show signs of strychural damage due

w shifting in the fonndation. The damage, which
inclnded cracks in the foundation, the walls, and the
flvors, worsened over the next four years, Although
Perry Bomes knew of th=se problems, it only
volunteered to perform cosmetic repairs until, &t
receivad the Alwattaris' demand Jetrer in January
1996, In respomse to the Alwanaris' demand, Perry
Homei offered to perform structural rapairs to the
foundation, bt required the Alwactaris to pay 40%
of the dast of e repairs out of their own porket
with a pramise of future reimbursement, conditioned
on whether their claim was paid by their

Copr. © West 2000 No Claim to Orig. U.5. Govt. Works
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homeowner's warcanty. Perry Homes also
conditioned its offar on the Alwattaris’ sxacuting a
full release of their claims, We hold this is some
evidence to suppart the jury’s finding that Perry
Homes' settlement offer was mreasonable, 'We

must now determine the effect of this ﬁndmg onthe

Alwatlans RCLA actm.

vn. O'DONNELL V. ROGER BULLIVANT OF
TEXAS, INC.

We first addressed the resuling effect of 2
contractor's falhire to make a rearopahle setdament
offer on a homeowner's RCLA action in O'Donnell.
In that case, the homeowners sued their contractor
for faulty foundation repairs to their home. The
0'Donnells asserted causes of action for nnghgence,
gross negligeace, praduct liability, breach of -
warransy, breach of contract, and violardons of the -
DTPA. The contractor, Bullivant, moved for
summary judgment, assening that the suic was
governed by the RCLA and that under the RCLA,
the O'Ponnells wers entitled to recover no more
than the purchase price of their home, The
0'Donnells filed a countermotion for partial
summary judgment, asseruing that the RCLA did not
#pply bacause Bullivant failed ro make a reasonable
written senlement offer, Finding that the RCLA
applied to the suit, the trial conrt granted Bullivant's
summary judgment motion and readared 2 final
judgmnen: for the O’ Donnells in the amount of

- $44,500, the purchase price of their home.
O'Donnell, 540 8.W.2d at 414.

On appeal to this court, the O*'Donnells claimed
that the trial court erred in denying their motion for
partial summary judgment, on the ground that the
RCLA did not apply to their flaims because |
Bullivam failed to make a reasonable settlement
offer. Id. Afier first concluding that the defect was
a "construction defect” ag defined by the RCLA, we
held die RCLA did, indeed, 2pply o the '
O'Donnells’ claims. 1d. at417. We further held
thar Bullivant's settlement offer was unreasonable as
a matter of 1aw, and that, under the “clear and
unarabipuous” languages of subsections 27.004(D,
(g). (b). and (D), [FN6E) the effectof the

unreasgnable senlement offer was that the limitation -

on the amount of damages provided for in subsection
27.004(1) did not apply, Id. ar 420-21, We, -
therefore, sustained, in parr, the O'Donnells’ point
complaining of the rriaj court’s application of the
RCLA to thair case, reversed th'a trial eourt's

summary jrdgment limiiing the O Donne]ls’
recovery to the amonnt of the purchase price of their
home, aond remanded the case to the wwial court for
further pmccndmgs consistent with our oplmun Id.
at 421. . ‘

FNE. Ar the time of O'Donnell, thess sibsactions
were designared (d), (e}, (). and (g). Act of May

24,1993, 3 rd Leg., RS, ch. 797,  § 5, 1993
Tex. Gen. Laws 3166, 3168 (amended 1995 &
1999),

. Thelanmnofmctiunz?oo‘thnolmdmnd
‘unambignous today than when we declded ©
O'Donnell. However, we erred in O'Donnell by
construing the langlmg: of subscerion 27.004(g) ©
mmthn:uulyﬂwlimumununﬂmmnumnf
_ dumages provided for in subsection 27_004¢3) docs
not apply when the contracrdr fails to miake 2
reasonable selement offer, [FN7] Instead,
subsection 27.004(g) obviously encompasses all
. “limitamnsuudamagu anr.l defenics tnliabihty

- pravidad fm' n subsecrion 27 004@ -

- PNZ. Regrembly. mis error led to an incorreet
disposition of the appeal, Becange we held in
O'Donnell that the RCLA applied and rendered
partial summary judgment that only the "RCLA's
damage cap does oot apply to the Q' Domells’
claims,” we remanded the RCLA action for funther
proceedings, Jd. ar 421, The corracr disposidon.
wauld Rave been to repder parial summary
Jjudgment that nope of the damags limitations

. provided for ir secrion 27,004 applied apd remand

. the case for fucthey proceedings on the O'Donnells®
other nog-RCLA claims,

We, therefore, hold that, nnder subsection
27.004(g), the effect of a contractor's failure to
- maks a reasonable sattlement offer is that the
confracior Joses the benefiy of all limicarions on
damages and defenses to lability provided for in
section 27, 004 i.nclum.ng both the hmmum of

recoverable by 2 hnmcuwnur -:

subscction 37.004(i) on the &gi)nf damages
Tecoverable by ¢ homeownsr. We overrule

O’ Donnell to the limited extent that it may be
interpreted as bolding, either expressly or tmnpliedly,
that the only limitation on damages that does not
gpp]y when a contractor falls to make a tmmnbl!

Copr. n West 2000 No Claim 1o Dng U1.5. Gov:. Works
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serlement offer ia the fimitation on the amount of
damages provided for in sabsection 27.004(i).

Because the jury in this case failed to find thar
Ferry Homes' written settlement offer was
reasonable, the limitations on the types and ammmts
of damages 2pd the defenses fo Lability thar would
otherwise be available to Perry Homes wnder gecrion
27.004 of the RCLA do not apply, and, therefore,
there I3 no conflict with the DTPA. Accordingly,
the Alwattzris" DTPA eaude of action is not
precmpted, Issue eight is overruled.

VIII. THE ALWATTARIS' DTPA CLAIM
A. UNCONSCIONABILITY

Peery Homes contends that the judgment awarding
the Alwararis damages for Perry Homes' '
unconscionable conduet mast be reversed because
there is o evidence of gross disparity between the
valug of the house at the time the Alwattaris
pumhascd it and the pncu they paid for the bonse.

Under the pertinent prnvmm of tha DTFA in
effect at the fime the Alwattarjs filed suit,
unconscionable conduct existed when the dafendant's
act or practce 1esulted in a gross disparity between
the valne recaived and the consideration paid. Act
of May 10, 1977, 65 th Leg.. R.8., ch. 216, § 1,

1977 Tex. Gen. Laws 600, 600, amended by Actof

May 19, 1995, 74 th Leg., R.S., ch- 414, § 2, 1995

- Tex. Gen, Laws 2988, 2989 (current version &t Tex.

Bus. & Com.Code Aon,  §  17.45(5) (Vernen
Supp.2000)). Disparity in value must be determined
at the time of saje; diminution in value caused by
later eventd cannet support an upconscionability
claim. Parkway Co. v. Woodraff, 901 5.W.2d 434,
44} (Tex.1999).

In determining whether thege is legally sufficient
evidence to support the jury’s unconscionability

finding, we must consider all of the evidence inte

light most favorable to the Alwattaris and to indulgs
every reagonable inference from the evidence in the
Alwattaris' favor. Formosa Plastcs Corp. v.
Presidio Eng'rs & Contractors, Inc., 960 5.W.2d
41, 48 (Tex.1998) (op. on reh'g); Merrell Dow
Pharm., Inc. v, Havoer, 953 §.W.24 706, 711
(Tex.1997), cert. denied, 523 U.S. 1119 (1998); In
re King's Estate, [50 Tex, 662, 244 5. W.2d 660,
661 (1951). ‘

The evidence shows that the Alwattaris purchased
thejr house in 1992 for $200,335. Cheryl Johnsog,
a realtor, esrified that the house was worth -
$161,000 an May 30, 1996 in an uarcpaired state;
that the value of the house in itz repaired state would
be $105,000 in May 1996; and that its value in May

© 1596, if it had never had fommdation problems or

relared damage, wonld be $211,000. Thus,
aceording 1o Johnson, the bouse had a $15,000
“buyer stigma.” Adding this amount to the §35,000
for required repairs, Johnson iestified thar the
house's actual value was at least 350,000 less than
what the Alwattarls paid for it a8 a tesulf of the
foundation defect and that this wenld have impactsd
the value of the house on any datc “no maver what.”
Based on this 1=stimony, we conclude there i5 legally
sufficient evidence w establish gross disparity at the

* . time the Alwattaris purchased the house in 1992,

[FNEB] We overrule issus two.

FNS. It was not necessary for the Alwattaris to
prove that the house had zera value w eszblish
pross disparity, as Perry Homes contsnds.  See,
e.g., Kinerd v. Colontal Leasing Co., 800 5.W.2d
187, 191-82 (Tex.199D) {0p. on reh’z); Norwest
Mortgage, Joc. v, Salinns, $99 5.W.2d 846,
B58.59 (Tex, App.~-Compus Christi 1999, per.
denied); MarcedesRenz of N, Am., Inc. v.
Dickenson, 720 5, W.2d 844, 855 (Tex.App.—Font
Worth 1996, nin writ).

B. DTPA DAMAGES
1, Reasonable Costs of Repairs

| Perry Homes asserts that thers is no evidénge to

support the jucy's finding that the §1,557.39 amount
the Alwattaris paid for repairs to the house is
reasonable, To recover out-of-pocket expenses or
cnsts paid for repairs, the Alwattaris were required
to prove the amsunts paid were both rensonable and

- necessary. Ebby Halliday Real Bstate, Inc, v.’

Murnam, 916 5.W.2d 585, 589 (Tex, App.~Fort
Warth 1996, writ denied). "[IJt is aot necessary for
8 ¢laimant to use the words 'reasorable’ and
‘necessary’; a claimant need only present sufficient
evidence to justify a jury's finding that the costs
were reasonable and the repzirs necessary.” 1d.

Ths Alwattaris’ sofi, Omar, testified to the
following expensas: $57.39 to repair the master
bathroom window, $750 for McHale's engineering
report, $325 for Johnson's eppraisal, $50 to repair a
gutter, and $375 to remove the kirchen floor and
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paint the slab., No other evidence was offered in
sapport of the Alwzmarfs' elaim for these expenses.
While the evidence may thow the repairs were
necessary and the direct result of the foundation
defect, there is no evidence o support the jWy's
finding that the expenses were reasonable. Fort
‘Worth Hotel Lid. P'ship v. Enserch Corp., 977
§.W.2d 746, 762-63 (Tex.App.—Fort Werth 1593,

- no pet.); Ebby Halliday Real Eatars, 916 S.W.2d «t
589. Issue three is susrained in part. ‘

2, Dimimmion in Fair Market Value

Perry Homes also complains that the Alwattaris are
oot extitled to recover $10,000 in damages for
dimimucion in fair wmarket vaiue becanse dimigution
in fair magket value is an improper measure of
damages under the DTPA. According to Perry
' Homes, the proper measure of damages for
unconscionability is either be:neﬁl-uf-ﬂm-bnrgam or
out-of-pocket. We :hsagre.t.

Our-of-packet foss and I:cnnﬁt-uf-dw-barzain are
ot e exclusive measures of recoverable damages
under the DTPA. Heary §. Miller Co, v. Bynum,
836 §.W.2d 160, 162 (Tex 1992); Kishv, Van.
Note, 692 5.W.2d 463, 466 (Tex.1983) (op. oo
reh'g). - Under tbe DTPA in cffect at the tme the -
Alwatteris filed yuit, a prevailing topsumer could
‘recover all "actual demages" fox economic loss
sustained by the consumer as a resalt of the
deceptive rade practice, Act of May 29, 1989, 71
stLeg., R.S., ch. 380, § 2, 1989 Tex, Gen. Laws
1450, 1491, amended by Act of May 19, 1995, 74
th Ley., R.5., ch. 414, § 5, 1995 Tex. Gen. Lawz
2988, 2992 (current version at Tex. Bus; & =
Com.Code Ann. § - 17.50(bX1) (Veroon
Supp.2000)); sec also Kish, 692 S.W.2d at 466;
Srnith v. Baldwin, 611 8, W,2d 611, 617
(Tex 1980). Such damages include diminution in
market value occurring after repairs. Ludtv,
MeCollum, 762 8.W.2d 575, 576 (Tex.1988).
Thus, we overrule that part of issue three
challenging the damages awarded to the Alwattaris
for the diminution in the fair market value of t.hai.r
house after repairs. [FN9]

TN, Because we affirm the judgménr.- awarding
the Alwattaris DTPA damages for Perry Horges' -
uncanscionabls conduct, we need not address Perry

Homes* complaint in issue one regarding the jury's -

findings of a breach of warranty undey the DTPA,
or Perry Homes' challenges o the jury's

negligenca findings under issues six and
seven, :

" C. KNOWING CONDUCT |

Perry Homes arpues thar the svidence is legally -
insufficient to support the jury's finding that Perry
Homes' conduet was committed “knowingly,”
because thers is no svidence that Perry Homes sold
the Alwagaris the home with knowledge of the

foundation problem. [FNIO]

FN!O Ag part of this a:gmnmt, Perry Homes
. toncands that & 07 eesting report prepared by m
. axpert hired by Perry Homes is fiot admissible 2s 2
statemient of 2 party opponetf and, therefors,
cannat be used 1o prove knowledge on the part of
Perry Homes. At trial, Perry Homes objected to
admissim of the report o the grounds that ir was
inadmissible hearsay becauss it was not prepared
by Perry Homes. However McHales, the
Alvattaris' engineer, also testified a3 to the coment
of the report without any ohjecton from Perry
. Homes. Because the conesncs of the report were
" praviously admined through McHale's tegtimony
without objectdon, Perry Homea hag waived any
© argument as to the report’s admissibility,.
Richardson v. Green, 677 §.W.2d 497, 501
{Tex.1984); Ramirez v. H.E, Buit Grocery Co.,
809 5.W.2d 62, 69 (Tex.App, -Wacu 1995. writ

i tlmmd)

- Under the applicable version of the DTPA, a
. plaintiff {5 entitled to recover "additional damages”

when the conduct is commined "knowingly,” Act of
May 29, 1989, supra. Knowingly means with

_"acmal awareness ... of the falsity, deception, or

unfairiess of the act or practice.” ‘Act of May 10,
1977, 65t Leg., R.S., ch. 216, § 1, 1977 Tex.
Gep. Laws 600, 601, amended by Agt of May 19,
1995, 74 th Leg., R.S., ch. 414, § 2, 1095 Tex.

_ Gen. Laws 2988, 2089 (current version at Tex. Bus.

& Com-Code Amn. §
Supp.2000%),

17.45(9) (Vernon

The evideace in this case showe thar before
construction began on the Alwattaris' home, Perry
Homes ordered a test by Alpha Test, Ing. 1o predict
foundarion mevement {Alpha Test Report). The
Alphz Test Report predicted foundarion movement
of up to 2 1/4 inches. [FN11] In addition, the
Alwanaris' engineer, McHale, westified thar in new
construction, jr iz prnerally the duty of the
confractor to investigate or test the soil, McHale
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testified that becawse thers was a creek near or
behind the Alwattaris' house, Perry Homes should
have removed or recompacted the soils, or installed
plers to prevent the foundation defect. Pexry Homes
knew of the Alpha Test Report and the fact that the
Alwattazia' house Was near a créek. We bold that
this evideoce is legally sufficient to suppots the
jury's finding of knowipg conduct under the DTPA.
We overrale issucs four and ﬂve

FNII ‘I‘hereponwu relied on by Perwﬂumﬁ
stuctural enghiezr, Don Mingsworth, In preparing

the repair plan it proposad in its l:ttl:mm: oﬂ":rm

the Alwattaris in .‘I':nuary 1996
X CDNCLUSION .

We hald that ber.ausa Peny Hnmr.s settlement
offer was nnreascaable, the limitations oz i types -
-and amonunrs of damages and the dafens=s o liability
thar are available to a contractor undsr section
27.004 of the RCLA do not apply: thus, the |
Alwattaris’ canse of action under lha DTPA is got
preempted by the RCLA.

We further hold that there is sufficient evidenca w
suppors the Alwanaris' recovery under the DTPA

- for Perry Homes' unconscionable conduet and that
dimiourion ip fair market value after repairs is a
proper zasure of damages under the DTPA.
However, we modify the judgment 1o delete the
award of §1,557.39 for coms of repairs, plus the
prejudgment interest awayded on that amount,
because there is no avidence thar the amonm of
51,557.39 is reasonable. The remainder of the -
Judgmnnt 15 affirmed, as modified. Tex.R.App. P.
43.2(h). . ‘

JOI-!N CAYC‘.E
CHIEF IUSTICE
PANEL A: CAYCE, C.I.; DAY and
LIVINGSTON, II.
LIVINGSTON, I. filed a conzurring opinion,
FUBLISH

[Delivered November 2, 2000)

COURT OF APPEALS
SECOND DISTRICT OF TEXAS
- FORT WORTH
. NO, 2-98-106-CV
PERRY HOMES, JOINT VENTURE
APPELLANT

AZIZ ALWATTARI AN'D HAJER ALWATI‘ARI
APPELLEES .

'FROM THE 96 TH pxsmcr COURT OF
~ TARRANT COUNTY
CONCURRING OPINION

I wholchmtndly Join in the mjarlty upmmnln all
Aspects SXEEPL as to the necessity of ovarrulinga -
portion of O'Donnell v, Roger Bullivant of Texas,
Inc., 940 5.W.2d 411 (Tex.App.—Fort Worth 1997,

* writ denied) (op. on reh'g). O'Domnell only held &

comractor Joses the monetary damagse eap of
subsection 27.004(i) when it fails to make a
reasonable offer because this was the only question
biefore this court. O*Donnell did not decide whether
subsection 27,004(h)'s limitation on the types of
damages is also lost when a contrictor makes an
unmamnahle offer

Bullivant, the wnu'actur, hard mp]ad the pm-chue
price of the O'Donnells’ home and moved for.
Summary judgment requesting the trial comrt 10
award fhe O'Donnells their purchase price. Id. at
414. Bullivant never asked the court to apply the
subsettion 27.004(h) types of damages. Id. While
the O'Ponnell opinion acknowledges the cxistance
of the other limitations on the types of damages set
forth in tubssction 27.004(h), the holding of the
oplnion does not reach the issue of whether an
unreasonahle offer by the contractor waives the

limitations on the types of damages in subsection

27.004(h). ‘The oply issuc wes whether to apply the
monetary domage cap where no reaconabls offer to
repair had been made. Any broadex interpretation
of O'Donnell is tied to dicta only andﬂ:ms does oot
ruquu'e overniling.
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