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The amici, who represent the home builders of Texas and the nation, wrge
the Court to grant the petition for review in this case and reverse the judgment of
the court of appeals. As set forth in the Petition for Review, the court of appeals’
opinion conflicts with this Court™s opinion in G-W-L, Inc. v. Rebichair, 643 5W.
2d 392 {Tex. 1982). In addition. the court of appeals’ opinion is out of step with
(he practical realicy of the horne building industry gnd the law throughout the
country. By applying Aobicharx 10 uphald the parties’ agreernent in this case, the
Court will insure freedom of contract for Texzs home buyers and builders,
promate certainty and predictability in everyday commercial transactions, and

enforve the reasomable expeetations of parties to those fransactions.

1

STATEMENT OF INTEREST
This Brief is filed on behalf of the following assotiations:

«The WNationa! Association of Home Builders,
{“NMAHR™) represents 200,000 builder and AsE0CRTE
members organized into approximately 830 affiliated
atate and local sssociations in all fifty states, the
[isirict of Columbia, and Puerto Rico, including 30
regional and local associations in Texas TEPTESEnting
9700 members building most of Texas’ housing.
NAHB's interest is in sceing thar suppliess of housing
can do the job they are mast qualified to do: build and
operate housing for millions of Americans at prices
that are affordable. NAHB is the veice of the
American shelter industry.

——— =



»The Texas Association ol Builders ("TAB™) is a
nonprofit trade associalion formed over 30 years aga
to promote home ownership and (o serve the common
imerests of participants in the residential construction
industry in Texas. Of its statewide membership,
approximately 3.100 firms are directly involved
residential construction or remodeling.

+The Greater Houston Builders Association (“GHBA™)
is a non-profit trade asscciation that was charteted in
1043 to promote home ownership, foster free
enterprise and serve the common interests of the
partictpants in the residential construction industry. i
represents all aspects of the residential construction
industry in the greater Houston metropolitan area. The
GHBA has approximately 1350 comporate, business.
and professional members, Four of the five largest
home builders in America, as well a5 hundreds of
small businesses and sole proprietorships, who build
from five 1o 50 homes a year, are active members of
the GHEA.

=The Home Builders Association of Greater Daiias
(“HBA"™) is a non-profit trade association representmg
the interests of the residential construction industry in
Tallas County and five surrounding counties. Current
membership is epproximately 2,060, which ncludes
about 200 home boilders and many residential
remodeling contractors and real estate devetopers. The
HBA is directly involved in the business of residemial
development, constrction, remodeling and/or repair.

The fees for preparation of this brief have been paid by NAHB,




SUMMARY OF ARGUMENT

The issue presented in this case - whether a builder and home buyer may,
by express written contract, disclaim the implied warranties of habitability and
construction in a good and workmanlike manner - has significant practical
consequences for the residential construction industry. The Fourth Court of
Appeals’ opinion ignores the practical reality of the homebuildng industry today
and runs counter to a wel-established siate.and naionalndustny practice oF

: . ———— " ——
duyersandieuofimplisdsamanties: The court of appeals’ decision denying the
parties the right to waive the implied warranties by proper language puts Texas at
odds with all other state courts that have considered the question, none of which
appears 1o have held such disclaimers 1o be void as against public policy. The
result of the court of appeals” decision would be increased uncertainty and risk for
home buyers and builders, increased litigation and increased prices (or a
decreasing supply) of new homes in Texas. If allowed to stand, the court of
appeals’ opinion threatens 1o profoundly and unnecessarily harm the home buying
public and the home building industry in Texas without providing commensurate

benefits 1o either.
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ARGLUMENT

A. THE BUILDING INDUSTRY PLAYS A VITAL ROLEIN A

AEALTHY ECONOMY

The court of appeals’ opinion disrupts an industy that is a vital participant
in & bealthy economy. Housing is a critical component of Tocal economic
developmeni - creating jobs and demand for goods and services, penerating
revennes, and providing affordable heusing.

Residential construction provides significant income and jobs for Jocal
workers. For example, NAHE eatimates that cach single family home built during
a one vear period in San Antomio, El Faso, Houstos, and Lubbock added an
average of $78,000 dollars in income and 1.9 jobs per home to their jocal
economies through direet impact of construction and the ripple effect For
multifamily, the equivalent Ggures are $34,900 dallars in income and 0.7 jobs.
Based on the level of production indicated by building permits issued in Texas in
1944, this would result in 2 tolal one-vear impact of roughly $9.2 billion of local

income and 220,000 jobs for Texas residents.'

' These figures are based on weizhied averages of numbers in four studies: Tae

Local Eeonomic Impact of Home Butlding in San Anronio, Texas, Tecember 1996,

National Association of Home Buikders; The Loeal Ecanomic Impact of Home
Building in EI Paso, Texas, April 1997, National Association of Home Builders;
The Local Economic impoct of Home Building i Lubback Texas, Tuly 1997,
Matienal Association of Home Builders; Phe Local Economic Impact of Home
Building in Houston, Texas, Apﬂi 199%, Matinnal Assoclation of Hosne Builders.
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The impact of a new household occurs year after year as the house remains
occupied, and this causes a permanent increase in the level of economic actvity,
jobs, and wages.”  [lome buyers who occupy the new homes also spend meney
an items produced by local businesses. In turn, that spending causes its own ripple
a5 local businesses and workers buy fram other local businesses.

Given the vital role the residential construction mdusiry plays i the Texas
economy, it is important to consider the wmpact of the count of appeals’ decision
on the industry. A stats where housing is scarce or not competitively priced lases
2 competitive sdpe over other communities of states and, 5 4 result, wili losc new
economic oppurtunities. The ability to compete efficiently in the home bualding
industry and to price & home optimally depends on the degree to which overall
costs are certain and predictable. The court of appeals’ decision cxposes home
builders to increased risk of uncertainty, liability and Litigation expenses, which

will be reflacted in home prices.? The court of appeals’ decision also creates 4

2 Based on the average of the same four Texas metro areas mentioned above,
NAHE estimates that this osgoing effect for single family construction would be
$24 000 in local income and 0.7 local jobs in Texas per hame. For multifamily,
the equivalent fipures are $14,300 in income and (1.4 jobs per housing unit, Based
on 1008 parmits, this would result io a total of rou ghly $3.3 billion dollars ol Fowal
income and 95,000 jobs for local residents in Texas. 1d.

* The impact wili be greatest on buyers and builders of low to modérate income
housing. Builders who are unable to disciaim the vaguely-defined implied
warmanties will be forced to mise their prices to cover the increased cost and risk
associated with implied warranties and related increased litigation. And
consequently, low o moderate income home buyers, who often only marginally
qualify for the financing neccssary for them w0 buy a house, will be priced out of
the market. Accordingly, those who are on the cusp of quakifiing for new home
purchases will oo longer be able o atford to purchase a new home.  Similarty, tie



disincentive to build in Texas as compared to other states. none of which appears

to absoiutely proclude waiver of implied warrantics as the coust of appeals did.

Given the resulting negative effects on the industry, the economy. and the

availability of affordable housing if builders and buyers are prohibited from

agreeing to disclaim implied warranties in exchange for express warranties, the
court of appeals’ opinian is not only wrong as & legal manter, bt bad public policy
for Texas.

B. THE GREAT WEIGHT OF AUTHORITY SUPPORTS THE VIEW
THAT WAIVERS OF IMPLIED WARRANTIES ARE NOT VUID AS
AGAINST PUBLIC POLICY
As the cases cited in the Petition for Review demonsirate, courts throughout

the country have recognized that new home implied warrenties can be walved,

Altkough these states mipht disagree on what constitutes gn adeguate disclaimet,

they agree that disclaimers of implied warranties arc not void per se as against

public policy. See cases cited at page 12 of the Petition; tee also Note, The Stiie
af Caveat Empior in Alaska as it Applies to Real Property, 13 Alaska L. Rev,

237,256 {1906) (“courts seem to agree that discluimers of implied warrantics are

not conirary to public pelicy™. These states allow the parties fresdom to

contraciually define their respoctive responsibilities, therebry making clear Lhar the
builder does not guarantee a “perfect”™ heme and bringing definition and certainty

1o future dealings bewween partics.

builders who build affordable housing will be negatively impacied — they will
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In contrast to the express performance standards 1vpically meluded in
£xpress warrantics, implied warranties requiring the builder to provide a
“habitable™ home and to perform good and workmanlike constrnction create
uncertainty and unpredictability because they arc vague. Often, neither a buyer
nor a builder can ascertain responsibility for claimed deficiencies in a house until
litigation resolves the question, because thers s no cONsensus AMCHE the courts a3
to what consiitutes “habitability,” the type and extent of defects covered by the
implied warranties, or the duration of the implied warranties. See, ¢.g, 1 Steven
G.M. Stein, Construction Law T5B.0112][c] (courts have ofien been troubled in
their atternpts o classify a defect as being within or beyond the coverage of the
implied warranty of habitability). And the legal obls sations imposcd by mmplied
warranties cannot be 50 easily determined, since the breach of such a warranty 1=
premnized on the often varying professional judgment ol enpineers, architects, and
mernhers of the building and repair trade. To protect both home builders and
buyets from the uncertainties inherent in the Implied warranties, as well us
lawsuits that typically follow uncertainty, the standard practice Texas and
throughout the country has been to define the responsibilities of the builder

expressly, either in express homeowners watrantics or by statutc,

wild fewer homes because fewer people will be able 10 purchase them.



C. THE COURT OF APPEALS MISCONSTRUES THE CONTRACT
AT ISSUE AND IGNORES SIGNIFICANT FROTECTION
AFFORDED BUYERS
The court of appeals’ majority opinion misunderstands and unfairly

etiticizes the nafire of the contract between Centex and the plaintiffs by refemng

o il as a “contract of adhesion™ presenting buyers with a “Hobson’s choice.”

Buecher v. Centex Homes, No. 04-99-00337-CV, 2000 WL 339432, at *1 (Tex.

Civ. App. - San Antenio, March 31, 2000, First, as the concurting opinicn m the

courrt of appeals recognized:

Eveary day ihmoughout the state, homebuyers negoliate with home seilers
over the terms of the transaction. As it happens, some conshmers are better
negotiators than others. But they all share the position of greatest stregth
in the transaction - the ability to walk away from a deal they do not [1ke.
1d. at *5 {Green, 1. concwrring). Further, & person seekirg a home has numerous
options from which to choose when dealing with a builder who will nof ne gotiate
terms and conditions. A consumer may choose another buiider from among the

thousands of targe and small builders in Texas, or the consumer may opt for 3

preexisting home rather than new construction.
in addition, buyers are uniquely positienad to obtain objective information

before purchacing a newly-constructed home, Between the time a home buyer
signs & contract and the sime the sale is closed, the buver is froc o inspect the

home, retain one or more cutside professional inspectors, and consult realtors,

attormeys or other professionals.
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In the case of custom homes, buvers often possess extensive experience
with real estate transactions. Typically, these sophisticated customers and the
builders they choose agree to disclaim the vague implied warranties of habitability
and construction in a good and workmanlike manner in exchange for specific
express warranties with clear, certain and agreed upon standards for performance,
producing an agreement similar to the one in this case.

Likewise, builders who build for a broader market generally offer their own
express warranties, or 10-year warranties issued by warranty companies and
backed by third party insurance companies. W
M \
Typically, these warranties include detailed performance guidelines, which
establish criteria for determining whether a problem constitutes a defect, and if so,
what will be done to correct it. Similarly, home buyers using FHA and VA

backed mortgages who tend to purchase homes in the lower end of the price
spectrum, obtain the benefit of those agencies’ requirement of a 10-year, insured

express warranty.

n | W —

shamehbuyess. Nationally, over the period between 1977 and 1998, the ten-year

* Under present regulations, The Department of Housing and Urban Development

(HUD) requires either that a new home be approved by HUD or that the home be

covered by a “consumer protection or warranty plan acceptable to the Secretary,”

before a borrower may obtain an FHA-insured loan in excess of 90 percent of the

;ﬂuz of the home or the sale price, whichever is less. 24 CF.R §203.18 (West
000).
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insurance backed warranty industry paid in excess of 51 billion to repair
approximately 50,000 claims, an average of $22,000 per accepted structural claim.
In Texas, almost 300,000 homes were enrolled in ten-year insured warranty
programs in the past five years. Between 1987 and 1998, Home Buyers Warranty
Corporation, one of the largest providers of ten-year insured warranty programs in
Texas paid on average more than $40,000 per accepted structural claim to home
owners in Texas.

Finally, a variety of other remedies and protections are available to home
buyers with construction defect claims. These are more than ample to redress
abuses by the “unscrupulous” builders that the Humber implied warranties
originally targeted. See Humber v. Morton, 426 S.W.2d 554, 562 (Tex. 1968).

‘For example, a buyer may suc for breach of contract when a builder fails 1o

complygwith applicablesbuildingeodes. See Tips v. Hartland Developers, Inc., 961
S.W.2d 618, 622 (Tex. App. — San Antonio 1998, no writ) (implied covenant to

comply with building codes will be presumed). Virtually all new homes built in
Texas are subject to such codes, which prescribe express construction standards.
Further, in 1989, the Legislature enacted the Residential Construction
Liability Act (“RCLA™). Tex Prop Code Ann. § 27.001 et seq. (Vernon Supp.
2000). The RCLA is a “notice and offer” statute, which provides a procedural and
remedial overlay to any construction defect claim, whether it is pleaded as a
breach of contract, breach of warranty or DTPA violation. The RCLA mandates

pre-suit negotiation, and in many cases mandatory mediation, between the

10
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claimant and the builder and proVideSVanRcusincentivesforthebuildericmakes
FEiscnEBIEGIERGRSEmEmEt. including an offer to repair any construction defect.
The contractor can also make a monetary settlement offer. Tex. Prop. Code §§
27.004, 27.0041. These provisions are intended to facilitate and encourage
reasonable dispute resolution between contractors and homeowners. In addition,
the RCLA allows a person who prevails in a construction defect lawsuit to recover
damages including (i) reasonable repair costs, (ii) temporary housing costs, (iii)
reduction in market value of a home caused by structural failure, and (iv)
attorneys’ fees, in a total amount up to the purchase price of the home or the fair
market value of the home absent the defect, whichever is greater. Tex. Prop. Code
§ 27.004(f).
CONCLUSION

The court of appeals’ opinion conflicts with the law as stated by this
Court’s opinion in Robichawx, on which the residential construction industry has
reasonably relied. In addition, the result reached by the court of appeals will
negatively impact the home building industry, the economic development that
industry generates and the availability of affordable housing in Texas. For the
reasons stated in the Petition for Review and this brief, the undersigned amici urge
this Court to granmt Centex's Petition for Review, reverse the judgment of the court

of appeals, and affirm the trial court’s order granting Centex's special exception.




